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This action is before the Court upon the petition of M ssour
state prisoner John Webb for a wit of habeas corpus pursuant to 28
US C § 2254. This matter was referred to the undersigned United
St at es Magi strate Judge for reviewand a recommended di sposition in
accordance with 28 U S.C. 8 636(b). For the reasons set forth
bel ow, the undersigned recomends denyi ng habeas relief.

On June 23, 1997, Webb was convicted by a jury inthe Crcuit
Court of St. Louis County, Mssouri, on one count of nurder of
Calvin McCGee in the first degree and one count of arnmed crin na
action. The court sentenced Wbb to concurrent terns of
imprisonment for life wthout possibility of parole and life
i mprisonnment, respectively. Webb’s conviction was affirnmed on
appeal and transfer to the M ssouri Suprenme Court was deni ed.

On May 4, 1999, Wbb filed a post-conviction relief notion
pursuant to M ssouri Suprene Court Rule 29.15. The circuit court
denied the notion after an evidentiary hearing. (Resp. Ex. M at
91.) Webb appeal ed the denial of post-conviction relief and the
M ssouri Court of Appeals affirned the denial on June 12, 2001
(Resp. Ex. Q)

On August 6, 2001, this court received a petition for a wit
of habeas corpus from Whbb; the petition was filed on August 9,



2001. (Doc. 4.) Webb seeks federal habeas corpus relief on 12

grounds:

(1)

(2)

(3)

(4)

(5)

(6)

(7)

(8)

(9)

(10)

(11)

the trial court erred in admtting D onne Randle's
testinmony regarding statenents nade by petitioner Wbb
and Ti m Spears concerning the shooting of Calvin MGee;

the trial court erred in permtting the prosecutor to
cross-examne petitioner in a way that insinuated the
exi stence of extra-judicial statenments by others;

the trial court erred in permtting the scope of the
prosecutor's cross-exam nation of petitioner concerning
his prior arrest, prosecution, and conviction;

the trial court erredinfailing sua sponte to respond to
the prosecutor’s closing argunment that inplied persona
know edge that petitioner had shot Calvin MCee;

the trial court erred in failing sua sponte to respond to
the prosecutor’s closing argunents that inplied to the
jury that petitioner would harmthe jury;

the trial court erred in overruling petitioner’s
objection to the prosecutor’'s attenpt to define the
required elenment of "deliberation" and the nature of
acconplice liability;

the trial court erredin failing sua sponte to respond to
t he prosecut or’ s “ongoi ng prosecutorial m sconduct” based
on the prosecutor havi ng engaged t hroughout the trial in
a purposeful pattern of inproper questioning of witnesses
and i nproper comentary and ar gunent;

the trial court abused its discretion and commtted plain
error in failing to instruct the jury on the |esser
i ncl uded of fense of nmurder in the second degree;

i nsufficient evidence to support the conviction of nurder
in the first degree;

i neffective assistance of trial counsel for counsel’s
failure to tinely investigate and endorse alibi wtness
Cartellia Wbb;

ineffective assistance of trial counsel for counsel’s
failure to make a testinonial offer of proof regarding
Cartellia Wbb's testinony; and
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(12) ineffective assistance of trial counsel for failing to
obj ect to the prosecutor’s i nproper assertion of personal
knowl edge and the prospect of petitioner's future
crimnality. (Doc. 16.)

BACKGROUND

In its opinion, the Mssouri Court of Appeals recounted the
facts which support the verdict and which are relevant to Wbb’s
al l egations of constitutional violation:

Cal vin McCee (victim was shot to death in his hone on
Thur sday, Cctober 5, 1995. The victinis brother, Al fredo
McCee (Alfredo), and defendant attended Jennings high
school together. Fromthe fall of 1994 to the fall of
1995, Alfredo had several physical confrontations wth
defendant, and two of defendant’s friends, Tim Spears
(Spears) and Zachary Jones (Jones). These confrontations
eventual |y escalated fromfist fights to an exchange of
gunfire on Sunday COctober 1, 1995, at O Fallon Park. The
incident at O Fallon Park involved Alfredo and his
friends, and two individuals driving defendant’s gray
Jimmy (truck), one of whomwas positively identified as
Spears. Al fredo was subsequently arrested and pled
guilty to unl awful use of a weapon. Alfredo was rel eased
from custody on Thursday, October 5, 1995. At trial
Alfredo could not positively identify defendant as
driving the truck

On Thur sday, Cctober 5, 1995, at approxi mately 10: 30
P.M, WIlie Boyd (Boyd) was at his honme | ocated at 5667
Leverette, in the Gty of Country Club HIls, Mssouri,
with his two step-sons, Alfredo and victim Hearing the
doorbell ring, Boyd asked who was outside the door, at
whi ch poi nt soneone replied “Ed. |s Al fredo hone?” Boyd
partially opened t he door and found two young nen dressed
in dark clothing, standing on the porch leading up to

Boyd' s hone. After one of the nen again asked for
Al fredo, Boyd partially closed the door, and went to tell
Alfredo he had a visitor named “Ed.” M st akenly

believing “Ed” was there to see him victimwent to the
door and was shot eleven tines in the head and chest area
resulting in his death. Boyd then called 911 to report
the incident to the police.



Upon arriving at the crine scene, police recovered
thirteen spent nine mllinmeter caliber shells, and three
spent .380 automatic caliber shells. John Kaltenbronn,
a ballistics expert enployed by the St. Louis County
Police Departnent, later determined all thirteen nine
mllimeter caliber shells had been discharged by one
firearm and the three .380 automatic caliber shells had
been discharged from one firearm Subsequently, the
Maj or Case Squad was activated and aided the St. Louis
County Police Department in apprehendi ng def endant.

In the early norning hours of Friday, October 6,
1995, Detective Craig Layton, of the Mjor Case Squad,
received a lead from Tapatrick Barbee (Barbee), an
acquai ntance of defendant and cousin of Spears, to
I nvestigate Jones in connection with the nmurder of the
victim Upon arriving at Jones’ hone |ocated at 4444
West Pine, Detective Layton observed, and eventually
sei zed, ten bullet-proof vests fromthe cl oset of Jones.
At trial, Detective Layton identified a green bullet-
proof vest, riddled with bullet holes, as one of the
vests seized from Jones’ closet. Upon exam ning the
bul | et - proof vest seized from Jones’ closet, Detective
Kal t enbronn determined that a bullet retrieved fromthe
victims jaw, and two taken fromthe scene of the crine,
positively matched a bullet taken fromthe green bull et -
proof vest.

Bar bee told police that at around 8:00 P.M on the
evening of the nurder, Jones, Spears, and defendant
di scussed a plan to go to a honme in Country Club Hills,
and kill sonmeone they had fought with at school, and had
exchanged gunfire with at O Fallon Park. Upon arriving
at the hone, defendant, Spears and Jones were going to
shoot the individual. Defendant told Barbee he intended
to go up to the front door and was going to ask for the
i ndi vidual, and when the individual cane to the door,
def endant, Jones and Spears were going to begin firing
their weapons. Barbee informed the police that defendant
had shown hi mand professed to own a nine mllineter gun,
with a black handle, and a green bullet-proof vest.
Def endant, who was dressed in dark clothing, tried on the
green bul | et-proof vest in front of Barbee. He also told
Barbee he intended to shoot the victim with the nine
mllimeter gun. 1|In deciding howthey were going to drive
over to the victims honme, defendant told Barbee that
def endant woul d drive his Truck, and Spears woul d use his
uncl e’ s bl ue Honda. Additionally, defendant recomended
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that they wear pantyhose over their faces, to concea
their identities. Consequently, Jones, Spears and
defendant tried the pantyhose on in front of Barbee
wondering if Barbee could see their faces.

D onne Randle (Randle) told police that she was
Spears’ girlfriend from 1992 to 1995, and had attended
Jenni ngs Hi gh School with Spears, defendant and Al fredo.
She said that defendant lived at a house |ocated on
Partridge Avenue. On COctober 5, 1995, after the shooting
of victim Randle said she was at defendant’s hone wth
defendant’s girlfriend, Tasha MlIntire, Spears, and
def endant . Sitting on a bed in defendant’s hone,
def endant and Spears were tal king about the nurder of
victim Defendant and Spears told Randl e t hat def endant
had gone up to the door of victims house, with Spears
and Jones standing on the side of the house. They told
Randl e that defendant knocked on the door and asked for
Al fredo, and when the victimcane to the door, they had
m st akenly shot the victim Additionally, defendant and
Spears told Randl e that as they shot the victim Spears’
gun would not fire since he had left on the safety.
Finally, they told Randle that after the shooting, they
ran to their autonobile and drove away.

Randle also testified that on the norning of
Sat urday, OCctober 7, she received a phone call from
def endant and Spears. During the course of the phone
call, defendant told Randl e he was | eaving town to avoid
bei ng caught for the nurder of the victim

Subsequently, police arrested Jones on Cctober 7,
1995. Unable to | ocate Spears or defendant, police set
up surveillance at defendant’s home on Partri dge Avenue,
and arrested defendant on Cctober 10, 1995. Defendant,
al ong wi th co-def endant Spears, was charged by i ndi ct nent
with nurder inthe first degree and armed crim nal action
in connection with the nmurder of Calvin McCGee. At the
time of trial, Spears was deceased.

Prior to trial, defense counsel filed a notion in
[imne to exclude any prior acts, convictions, and/or
oral statenents in relation to defendant or any co-
def endant, i ncluding statenents by Randl e, on t he grounds
that such evidence constituted hearsay and would be
prejudicial to defendant. Additionally, defense counsel
asked that there be no nention of Spears’ death in the
presence of the jury. The trial court sustained the



nmotion in regards to nentioning Spears’ death in the
presence of the jury. Also, the trial court sustained
the notion in regards to possible statenments made by
Barbee and/or Randle, regarding defendant’s prior
participation in any activities related to: weapons
charges; false declarations charges; gang related
activities; and/or selling drugs. However, the trial
court denied the nmotion in part, and all owed Randl e and
Barbee to testify in regards to the O Fallon Park
incident. In addition, Randle was permtted to testify
regarding statenents nade by defendant and Spears in
def endant’ s presence.

Def endant also filed a notion in limne to suppress
any statenments made by Randl e, which was deni ed.

At trial, defendant testified, and was asked if he
had been convicted of or pled guilty to any crine.
Def endant testified that sonetinme in 1993, he had found
a gun on the street, and accidentally shot his cousin in
the leg. To avoid punishnent, initially defendant had
reported to the police that his cousin’s injury had been
the result of a drive-by shooting. Later that sane day
however, at the police station, defendant told the police
he had accidentally shot his cousin. Subsequent |y,
def endant pled guilty to naking a false police report on
Novenber 24, 1993. Defendant received a $500 fine and
two years on probation

In regards to the nmurder of the victim on direct
exam nation, defendant denied any conplicity in the
crinme. Defendant stated that on the night of the crineg,
he had been at Shirley Harvey’'s (aunt) house, and had not
seen Spears on the day of the shooting, or at anytine
during the next five days. Def endant’s alibi was
corroborated by Harvey.

On cross-exanm nation, the state proceeded to ask
def endant certain questions regarding his prior
conviction. Defense counsel objected, stating it would
be reversible error to allow the state to divul ge any
deeper elenents of defendant’s prior conviction. The
trial court overrul ed the objection, stating that defense
counsel had “opened the door” as to defendant’s prior
conviction. As aresult, the state had the right to ask
certain questions in accordance wi th what had been asked
on direct exam nation, to clarify the sentence defendant
had recei ved.



Eventually, the state presented the testinony of
Randl e. Defense counsel objected to the state’s |ine of
guestioning as hearsay since Randle could not attribute
any one statement to either Spears or defendant. The
trial court overruled defense counsel’s objection, and
al l owed Randle to testify.

Additionally, the state presented the testinony of
David Robert (Robert), Susan Waltke (Waltke), and Lisa
Hoff (Hoff). Robert, general manager of the Holiday Inn
Airport (hotel), testified that on Friday, COctober 6, an
American Express Card (credit card) belonging to Tonmy
Webb, defendant’s father, was used to check out of two
roons. Moreover, Waltke, an enployee of Budget Rent A
Car (Budget), testified that the sanme credit card was
used to rent a brown Ford Taurus, on Cctober 8, 1995.
Finally, Hoff, an enpl oyee of the Hanpton Inn at the St.
Louis Airport, testified that on Cctober 8, 1995, a “T.
Webb” checked into the hotel. Upon checking out the next
day, the credit card was used as paynment for the room
Nei ther Robert, Walkte, nor Hoff, <could identify
def endant as havi ng checked out of the hotel roons, or
renting the Ford Taurus.

At the close of all evidence, the trial court denied
defendant’s notion for judgnent of acquittal. The jury
found defendant guilty on both counts. Def endant’ s
notion for judgnent notwi thstanding the verdict or inthe
alternative notion for a new trial was deni ed.

(Resp. Ex. G at 3-8.)

EXHAUSTION AND STANDARD OF REVIEW

In his Supplemental Response, filed February 26, 2003 (Doc.
16), respondent concedes that Wbb' s clains are exhausted. (Doc.
16 at 3.) Respondent does not argue that any of the 12 all eged
federal habeas corpus grounds are procedurally barred. Therefore
t he undersigned has reviewed the nerits of each.

Federal habeas relief may not be granted on any cl ai mthat was
adj udi cated on the nerits in state court unl ess the adj udi cati on of
the claim



(1) resulted in a decision that was contrary to, or
i nvolved an unreasonable application of, clearly
established Federal |aw, as determ ned by the Suprene
Court of the United States; or

(2) resulted in a decision that was based on an

unr easonabl e determi nation of the facts in light of the

evi dence presented in the State court proceeding.
28 U.S.C. § 2254(d). “A State court’s decision is contrary to
clearly established law ‘if the controlling case law requires a
di fferent outcone either because of factual simlarity tothe State
case or because general federal rules require a particular result
in a particular case.’” Tokar v. Bowersox, 198 F.3d 1039, 1045
(8th Gir. 1999) (quoting R chardson v. Bowersox, 188 F.3d 973, 977-
78 (8th Gr. 1999), cert. denied, 529 U S. 1113 (2000)), cert.
deni ed, 531 U.S. 886 (2000).

The issue a federal habeas court faces when deci di ng whet her

a state court unreasonably applied federal law is “whether the
State court’s application of clearly established federal |aw was
objectively unreasonable.” WIlians v. Taylor, 529 U S. 362, 409

(2000) (plurality opinion). The Supreme Court has di stingui shed an
unreasonable application of federal law from an incorrect
application of federal law. Id. at 365. “A federal habeas court
may not grant relief sinply because it concludes in its i ndependent
judgnment that the relevant state-court decision applied clearly
establ i shed federal |aw erroneously or incorrectly. Rather, that
application nmust also be unreasonable.” Id. Further, a state
court’s determ nation of a factual issue is presuned to be correct
and nust be rebutted by clear and convincing evidence. 28 U S.C
§ 2254 (e)(1).



DISCUSSION

GROUND 1

Webb’s first claimis that the trial court erred in admtting
Di onne Randl e’ s testinony regardi ng statenents nade by Webb and Tim
Spears concerning the shooting of Calvin McGee. Wbb clains that
this testinmony was i nadm ssi bl e hearsay because Randl e was not abl e
to attribute the extrajudicial statenments to either Wbb or Spears.
Evidentiary rulings are state-law questions and the Suprene Court
has ruled that “it is not the province of a federal habeas court to
reexam ne state-court determ nations on state-law questions.”
Estelle v. McGuire, 502 U.S. 62, 68 (1991).

The issue before this court is whether the adm ssion of this
evi dence viol ated Wbb’'s federal constitutional rights. “A state

court’s evidentiary rulings can formthe basis for federal habeas
relief under the due process clause only when they were so
conspi cuously prejudicial or of such magnitude as to fatally infect
the trial and deprive the defendant of due process.” Bounds V.
Delo, 151 F.3d 1116, 1119 (8th Cir. 1998) (quoting Parker v.
Bower sox, 94 F.3d 458, 460 (8th G r. 1996), cert. denied, 520 U. S.

1171 (1997)). The M ssouri Court of Appeals denied this claimas
foll ows:

Hear say evi dence i s i n-court testinony of an out - of -
court statenent offered to prove the truth of the matter
asserted within the out-of-court statenent. State v.
Massl on, 746 S.W2d 618, 625 (Md. App. 1998). Although
Randl e’ s testinony i s hearsay, it appears that statenents
made by defendant and Spears constitute an exception to
the hearsay rule.

* * %

The record indicates that the statenents nade by
def endant and Spears, describing in detail the shooting
of the victim are incrimnating, and connect defendant
and Spears to the crine. Further, Randle received a
phone <call from defendant and Spears the norning
foll ow ng the shooting, whereupon defendant told Randle
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he was | eaving town to avoi d being caught for the nurder
of victim which indicates a consciousness of guilt.
Accordi ngly, the statenments were agai nst defendant’s and
Spears' interest and are admni ssions.

Def endant ar gues t hat t he statenents are
i nadm ssi bl e because Randl e cannot attribute particul ar
statenents to either defendant or Spears. However ,
assum ng arguendo that the statenents were mnade by
Spears, it is undisputed that defendant was present when
the incrimnating statenents were made. Thus, they woul d
be admi ssi bl e agai nst def endant under the tacit adm ssion
exception to the hearsay rule because, the statenents
were made in his presence and hearing, were sufficiently
direct to call for areply, and were made in the bedroom
of his home. State v. Sanuel, 521 S.W2d 374, 375 (M.
banc 1975). By his silence and subsequent conduct,
defendant tacitly admtted his part in the nurder. 1d.
Accordingly, the statenents were adm ssi bl e.

However, if the statenents were nmade by def endant,

they would clearly be adm ssible. Regardless, Randle’s

inability toidentify the speaker of the statenent, under

the circunstances, does not render the statenents

i nadm ssi ble or prejudicial.
(Resp. Ex. G at 8-9.)

The adm ssion of Dionne Randle’ s testinony did not deprive
Webb of due process. The M ssouri Court of Appeals correctly
concluded that her testinony fell wunder the tacit adm ssion
exception to the hearsay rule. Under Mssouri |aw, the follow ng
conditions nmust be met in order to satisfy the “tacit adm ssion
rule:" "(1) the statenent nust be made in the presence and hearing
of the accused;" "(2) the statenent nust be sufficiently direct, as
naturally would call for areply;" and "(3) the statenent nust not
have been nmade at a judicial proceeding, or while the accused was
in custody or under arrest.” State v. Sanuel, 521 S.W2d 374, 375
(Mb. 1975) (en banc). The record reflects that Wbb's presence is
undi sput ed when the statenment was made. Webb denies that he was

privy to Spears and Randl e’ s conversation, but there is no evidence
in the record to the contrary. (Resp. Ex. B at 686-93.) The
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statenent was direct and should have elicited a response, but Wbb
remai ned silent, and the statenment was extrajudicial. Because
under M ssouri law, Webb tacitly admtted to the crinme, Randle's
inability to attri bute any of the extra-judicial statenments to Wbb
or to Spears is immaterial and did not prejudice the defense.
Further, wunder federal law, an adm ssion nay be nade by
adopting or acquiescing in the statenent of another. See Fed. R
Evid. 801(d)(2)(B). The United States Suprene Court has aboli shed
the tacit adm ssion rule when the defendant is in a custodia
situation and remains silent. See Mranda v. Arizona, 384 U S

436, 468 (1966). However, because the extra-judicial statenments
were not made in a custodial situation, the Mssouri Court of
Appeal s’ ruling is not contrary to nor an unreasonabl e application
of federal |aw.

Gound 1 is wthout nerit.

GROUND 2

Webb’'s second claim is that the trial court erred in
permtting the prosecutor to cross-examne him in a way that
indicated the existence of extra-judicial statenents. Webb
contends that the prosecutor’s cross-exam nation constituted
hearsay testinony. The follow ng exchange is chall enged:

Q [ PROSECUTOR: | Well, tell me about this group of
peopl e. You, Keith Stewart -— Keith Stewart is your
cousin, right?

A Yes.

[ DEFENSE COUNSEL:] Your Honor, | object as this being
beyond the scope of direct exam nation.

THE COURT: |’Ill overrule the objection.

* * %

Q Henry Wi ght?



Yes.

Al right. And he's your cousin too?

And Henry Wight was pretty close to you at that

A
Q
A Yes.
Q
time, was he?

A Yes.

Q And so was Keith Stewart, wasn’'t he?

A Yes.

Q Al right. And so Henry Wight would have known
what you were doing during this tinme period, wouldn’t he?
A No.

[ DEFENSE COUNSEL:] | object as to what Henry Wi ght woul d
have known. She’s asking my client to specul ate.

THE COURT: Ckay, give ne the | egal objection.

[ DEFENSE COUNSEL]: Legal objection is speculation.

THE COURT: Then 1’1l sustain that objection, but please
give me no nore speaking objections, just |egal
obj ecti ons.

Q Henry Wight, had he seen you on Friday,

CbtobérIG in the norning? He would renenber that,
woul dn’t he?

A. Coul d you repeat the question again pl ease?
[ DEFENSE COUNSEL:] Your Honor, | object. Again, she’'s
still asking for speculation.

THE COURT: | amgoing to sustain that objection.

Q . . . Isnt it true that you and Henry Wi ght saw
each other Friday norning, COctober 6 at your father’s
busi ness, at Laces & Arnor?

A No. | haven't seen Henry Wi ght.



Q Isn’t it true that Henry Wight and Keith Stewart
went to [your] cousin -— went to your shop on Friday,
Oct ober the 6th?

A No.

[ DEFENSE COUNSEL:] Your honor --

Q . . . Isnt it true that when they got there —

[ DEFENSE COUNSEL:] Your Honor, |I'm going to object to
this line of questioning because the prosecutor is
attenpting —

THE COURT: WAait a mnute. Gve ne the | egal objection.

[ DEFENSE COUNSEL:] The prosecutor is attenpting through
her questions to get into information — First of all,
it’s outside of the —-

THE COURT: G ve ne your |egal objection

[ DEFENSE COUNSEL:] My legal objection is that, first of
all, it's difficult for me to give the objection when
don’t see what — she doesn’'t show ne what she’'s
referring to.

THE COURT: She doesn’t have to at this point.

[ DEFENSE COUNSEL:] Second of all, she's trying to read
into evidence matters that have not been testified at any
point inthis entire case. She's trying to read soneone
else’s testinmony so, therefore, it's hearsay that -—-
she’s attenpting to testify to in the formof questions.
My | egal objection, if you nust hear it, first of all, is
that it's hearsay and that she’'s asking ny client to
specul ate on what sonebody el se said or did.

THE COURT: And your question — just repeat your
question. Don’t answer the question.

[ PROSECUTOR:] My question was, isn't it true that Henry
Wight and Keith Stewart nmet you Friday norning at Laces
& Arnor?

A No

THE COURT: Then I’mgoing to overrul e that objection.
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[ DEFENSE COUNSEL:] May we approach the side bar?
THE COURT: No. W’'re going to go ahead.

[ DEFENSE COUNSEL:] My objection is that this is hearsay.

THE COURT: | overruled it based on the question that she
asked.
Q . . . Isnt it true that Henry Wight, your cousin

and Keith Stewart, nmet you Friday norning at Laces and
Ar nor ?

A No.

Q Isn’t it true that it’s at that tine that you had
t hem t ake Ti m Spears —-

[ DEFENSE COUNSEL:] Your honor, to allow the prosecution
to ask this question -— if she wants to give an offer of
proof as to -— right now she’'s testifying. Those two
peopl e have not testified in anybody’s case.

THE COURT: Get up here, both of you.

[ DEFENSE COUNSEL:] It's highly prejudicial to ask these
gquesti ons.

THE COURT: Stop it.

(Counsel approached the bench, and the follow ng
proceedi ngs were had out of the hearing of the jury:)

* * %

THE COURT: Now, would you be quiet for a second. Now
stop it. Now what are you asking? Are you asking —-
What are you asking, statenents —

[ PROSECUTOR: ] |’ m asking him about his whereabouts and
what he did Friday norning. W endorsed Henry Wi ght.
My investigator has talked to Henry Wight. W’ ve sent
hi m a subpoena, all right.

THE COURT: But you need to keep your questions to what
he knows.

[ PROSECUTOR:] That's what I'mtrying to do.
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THE COURT: Ckay. Then | will overrule the objection.
(The proceedings returned to open court.)

Q . . . Isn't it true that on Friday norning, Henry
Wight and Keith Stewart net you at Laces & Arnor at
whi ch time you gave them Johnny Barbee’ s bl ue Honda?

A No.

Q Isn’t it true then at sone point, you asked themto
take that blue Honda back to Johnny Barbee because Tim
Spears was soO sick

A I haven’t — | haven’t seen Henry Wight that day.

Q Al right. Wll, then what day was it that you
asked themto take the bl ue Honda back to Johnny Bar bee?

A. | didn't ask himto take no car back

Q So you never talked to them at all on Friday
regardi ng the blue Honda or anything el se?

A No.

(Resp. Ex. B at 1233-39.)
The M ssouri Court of Appeals denied this claimstating:

The prosecutor’s cross exam nation of defendant
refers to a know edge of facts not in evidence. The
reference to Wight and Stewart was an apparent attenpt
by the state to have the jury believe that defendant had
seen Wight and Stewart the norning after the crinme, and
were asked to take the Honda back to Barbee’s uncle.
Though Bar bee’ s t esti nony had corroborat ed t hat def endant
had borrowed the Honda on the night of the shooting,
neither Wight nor Stewart testified.

Pursuant to MAI - CR3d 302. 02, the jury was i nstructed
that it nust not assune as true any fact solely because
it is included or suggested by a question asked a
wi tness, and there is no indication in the record that
t he cross exam nation of defendant, in regards to Wi ght
and Stewart, was thereafter referred to by the state.
Def endant’s denials of the questions asked by the
prosecutor, in addition to the instructions given,



preclude us from finding any prejudice to defendant.
State v. Butler, 549 S. W2d 578, 580-581 (M>. App. 1971).

(Resp. Ex. G at 15.)

Under federal law, the Kotteakos®' harnl ess-error standard
applies in determning whether habeas relief nmust be granted
because of constitutional error during trial. Brecht v.
Abr ahanson, 507 U.S. 619, 638 (1993). “The test under Kotteakos is
whether the error 'had substantial and injurious effect or

influence in determning the jury' s verdict.'” Id. at 637 (quoting
Kott eakos, 328 U.S. at 776). The Suprene Court has stated “that
there nmay be sone constitutional errors which in the setting of a
particul ar case are so uninportant and insignificant that they may,
consi stent with the Federal Constitution, be deened harm ess, not
requiring the automatic reversal of the conviction.” Chapman v.
California, 386 U S. 18, 22 (1967).

In Webb’s case, the Mssouri Court of Appeals correctly

concl uded that the prosecutor’s cross-exani nati on of defendant was
i nproper, but that the error did not have a substantial effect on
the jury' s verdict. Al t hough Johnny Barbee's testinony
corroborated that Wbb borrowed his car on the evening of the
crime, Webb deni ed ever speaking with or asking Wight or Stewart
to return the car to Barbee the norning after the crine. The
prosecutor never referred to this Iine of questioning agai n during
the trial, and the jury was instructed not to believe as fact
anything suggested by questions of w tnesses. Because the
prosecutor’s error did not have a substantial and injurious effect
on the jury's verdict, the Mssouri Court of Appeals' decisionis
not contrary to nor an unreasonabl e application of federal |aw
Gound 2 is without nerit.

lKotteakos v. United States, 328 U. S. 750, 757 (1946).
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GROUND 3

Webb’s third claimis that the trial court erred in permtting

the prosecutor to cross-exan ne petitioner concerning his prior

arrest, prosecution, and conviction. Webb cont ends

t hat

t he

prejudicial potential of evidence obtained during this cross-

exam nation outweighed its probative val ue. Webb testified on

direct exam nation as foll ows:

Q [DEFENSE COUNSEL:] Now, John, have you ever
convicted or pled guilty to a crinme before?

A. Yes.

Q And do you recall when that was?

A In “93 or ‘92 or ‘93.

Q And do you recall what the nature of that charge
was?

A. It was a fal se decl arati on.

Q A false report; is that correct?

A. Yes.

Q kay. In other words, you told the police

been

somet hing, told the police sonethlng that was incorrect;

is that correct?

A. Yes.

Q And will you tell us briefly what that involved.

A Me asking [sic] Denny shoot my cousin in the |eg,
playing -— not playing with a gun, looking at it and it

went of f.

Q Where did you get that gun?
A It was in the driveway.

Q You found it in the driveway?
A

Yes.



Q And in the process of showing it to her, the gun
went of f?

A. It went off.

Q What did you tell the police?

A | told the police a drive-by cane by because | was
afraid what ny nother would do. | took the car because
it had dealer plates on it.

Q You had a lien against; is that correct?

A Yes.

Q And did the police ask you again that sane day
whet her or not that was the truth?

A Yes, and | told themthe truth.

Q And what was the truth?

A The truth was | was playing with a gun and |I found
it inthe driveway. | told themthe truth what happened.
Q And did your cousin also tell them that the sane

story that you told themoriginally?
A. Later on that day, she told the truth.

Q kay. So you both were working on telling — you
both told the police the sane lie; is that correct?

A. Yes.

Q And you were charged with nmaking a false report; is
that correct?

A Yes.

Q Because you didn’'t report it as an accident?

A But when | got [to] the station, | still was kind of
scared, and | told them | found the gun sonmewhere el se

but I didn't buy the gun. | found it.

Q You found that gun?



Yes.

kay. And then you pled guilty to that charge?
Yes.

And you received what, probation; is that correct?
Two years probation

Suspended i nposition of sentence?

> o >» O >» O >

Yes.

(Resp. Ex. B at 1212-15.) The challenged cross-exam nation is as
fol | ows:

Q [PROSECUTOR] Since you explained to the jury sone
of the background of this prior making a false police
report you have, |I'’m going to ask you a few questions
about that, okay?

A. Yes.

[ DEFENSE COUNSEL:] Your Honor, may we approach the bench
bef ore she begins to inquire?

THE COURT: Okay.

(Counsel approached the bench, and the follow ng
proceedi ngs were had out of the hearing of the jury:)

[ DEFENSE COUNSEL:] Your Honor, prior to notions in
l[imne, | mentioned to you the case of State vs. Aye.
This is a-—cite of the case is 927 S.W2d 951. It’'s a
1996 case which basically says that if the defense brings
out the nature under when, what type of and state the
nature of the offense that the prosecutor would not be
allowed to go into detail on cross-exanm nation. All of
the elements of that, it would be reversible error for
the prosecutor to be allowed to go into the -— not to
di vul ge a deeper elenent of that particular crinme. Al

that she is allowed to do is to -— she can introduce the
actual court docunent regarding that charge, but she
woul d not be allowed to go into great detail regarding
the contents or the specifics of that particular crine.

THE COURT: \What's your response?
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[ PROSECUTOR:] M response is that had she sinply asked
hi mwhat, when, why, how, you know, the basics, nmaybe 1’ d
be limted then, but she has opened the door by asking
himand allowing himto explain away this prior, and I
should be allowed to now get into that. Had he j ust
sinply answered | pled guilty to a fal se report on x date
and | got this prior —

THE COURT: Then what ?

[ PROSECUTOR:] | pled guilty to a false report on 11-24-
93 and got a $500 fine -- See, that’s not even accurate
—- then maybe | wouldn’'t be able to get into it unless
he’ s maki ng —-

THE COURT: | can’t hear you, Ms. Mcintyre. Wat do you
want to get into?

[ PROSECUTOR:] | want to get into what's in the police
report because she opened up the door. He’s explaining

away what happened, and | want to be able to cross-
exam ne himon what really happened. He's giving self-
serving statenments regarding that prior. I can also

cross-exam ne him

He indicated that he got a suspended inposition of
sentence. He actually received a conviction and got siXx
nonths in DJS and $500 fine, unless |I'm reading this
incorrectly. Yeah. Let ne see this though.

[ THE COURT:] Ms. Mbore-Dyson, didn’t you specifically
ask himfor details? You went into nore than just the
nature of the crinme and the date and the sentencing. You
asked hi m about details of it. You asked hi mabout the
gun. You asked him about what exactly happened. You
asked him what -—- | think it was his cousin to the
police. You asked him-—- you know, you went into nore
details than just the nature, just saying, were you, in
fact, convicted of this charge and what type sentence.

[ DEFENSE COUNSEL:] Your Honor, | got it nyself by the
case of State vs. Aye in determning exactly what
needed to bring out in order to disallowthe prosecution

frombeing able to go into the specific detail. He nmay
have provided nme with nore than | asked for, but I
believe that but still that the prosecutionis |limtedto

-— | nmean, she can produce the actual plea and what --
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and what the punishnment was. He basically told ne what
he renenbered of that particular case. He could not
renenber the exact date that he pled guilty or whet her or
not it was a suspended inposition.

THE COURT: No, |’m not questioning that. VWhat |'m
saying is, you specifically asked hi mquesti ons about the
actual details of the crinme that he was charged wth.
You did not just leave it as, didn’t you plead guilty to
this and you got this sentence. You specifically asked
him details about the crinme, where he — talked about
finding the gun and you asked hi mabout finding the gun.
You asked him also what his cousin said to the police.
| nmean, you went into details as to what he says his
version of the prior was, and because of that, | think
you have opened up the door to allowthe State to go into
sone details to rebut what he just said.

If you had left it at just specifically, did you
plead guilty and what was your sentence, then | would
agree with your objection, but I think you opened up the
door because you specifically asked hi mdetails about the
events on that plea, so |I think you' ve opened up the
door .

* * %

Q [ PROSECUTOR:] Now, you indicated earlier that you
pled guilty to the crine of making a fal se police report;
is that correct?

A Yes.

Q Al right. And there's actually a court file that
indicates that you actually pled guilty to this; isn't
this true?

A Yes.

Q Al right. And so it’s docunented that you have
this prior for telling the police a fal se police report;
isn’t that true?

A. No, but | was afraid that of what happened at the
tinme.

Q Vel l, what |’ masking youis, there’s no way you can
deny this. There is an actual docunent in this
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court house that shows that you pled guilty to a false
police report; isn't that correct?

A Yes.

Q So you have to deny it because there’ s an actual or
you have to admt it because there’s an actual docunent
here in the courthouse; isn’t that correct?

A Yes.

Q Al'l right. And you indicated that what you did was
you made a fal se report to the police.

A Yes.

Q Al right. And the charge that you pled guilty to
and what you did is that you nade a false report to the
police officer that a drive-by shooting took place and
that’s how Kim Purnell was shot; isn’'t that true?

A Yes.

Q So the false statenent you nmade to the police was
there was a drive-by shooting?

A But | told the truth.

Q After you had no way around it; isn't that true?
A Yes, but | still told the truth.

Q Because the police | ooked at her injuries alongwith

t he paranedics and saw that it was a contact wound and
said it couldn't have been a drive-by shooti ng.

[ DEFENSE COUNSEL:] Your Honor, | object as to that
question. | believe that the prosecutor is going a |ot
further than — beyond cross-exam nati on dealing with the
type of wound or if it was a wound or whatever

THE COURT: |’'mgoing to sustain that objection.

Q [PRCOSECUTOR'] So you are saying you told the truth
just because it was in your heart and you decided | had
totell the police the truth?

A. Yes.



Q But prior to that what that — when the police cane,
you were willing to claimthat you were standing on the
front porch and you heard a vehicle traveling at a high
rate of speed com ng down Wedgewood toward Cole —-

[ DEFENSE COUNSEL:] | object as to the prosecutor reading
those details pursuant to the case that | provided to you
and also that it goes beyond the bounds of direct
exam nati on

THE COURT: 1'’mgoing to sustain the objection.

Q [PROSECUTOR'] You indicated that you told the police
that the drive-by shooting —

[ DEFENSE COUNSEL:] Your Honor, |I’mgoing to object to
the continuing —-

THE COURT: Wit a minute. Conme up to side bar. .
Now, M's. Mlntyre, how far do you plan on going into
this because | don’t think -— 1’ve all owed you because of
the fact that | felt that she opened up the door. W're
not here to try the other case and you are also -— you
al so have to be careful. | don’t think you can --— |
don’t know why, what the purpose is, what the purpose of
going into all of this is.

[ PROSECUTOR:] He is trying to nake it out |ike he was
just a good-natured guy. That's why he told the police
this and not because he was caught.

[ DEFENSE COUNSEL:] That is not true.
THE COURT: WAit a mnute.

[ PROSECUTOR:] He offered self-serving statenents as to
why he woul d tell the police and confess, and | shoul d be
able to get into that. You know, the police said that
they felt that what he said wasn’t the truth and they
confronted him He didn’t cone to them They confronted
hi m

THE COURT: But | don’t think you should be — |’ m going
to sustain the objection as to getting into all the
details of this. | think I’ve all owed you — evi dence of

other crimes are not always allowed in. Now, this is
where | think that 1’"mallowing you to get intoalittle
bit nore because | think the defense attorney opened up
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the door, but I’mnot sure that you should be allowed to

go into great details, everything that he said. | think
you have to keep it relevant to this case as to why you
are going into it, so what are you planning on --— the
next —-

[ PROSECUTOR: ] The next thing I’ mgoing to get intois his
sentence that he received.

THE COURT: Ckay.

(ld. at 1217-27.)
The M ssouri Court of Appeals denied the claimholding:

Def endant brought up the matter of why he was
convicted of filing a false police report during his
case-in-chief. Defendant, as part of his reason, clained
to have nade the false police report “because | was
afraid what ny nother would do.” This opened the door
for the state’'s cross-exam nation as to why defendant
made false statenents to the police. If on direct
exam nation, the defendant refers in a general way to a
subj ect, he may then be cross-exam ned in detail on that
subject. State v. Mirphy, 592 S.W2d 727, 731 (M. banc
1979). Here, defendant explained his purpose in filing
the false report. Thus the matter was within the scope
of cross-exam nation. The prosecutor had the right to
inquire on the subject. Defendant’s third point is
deni ed.

(Resp. Ex. G at 23-24.)

Again, evidentiary rulings are state-law questions and the
Suprene Court has ruled that “it is not the province of a federal
habeas court to reexam ne state-court determ nations on state-|aw
questions.” Estelle v. MG@Qiire, 502 U.S. at 68. “A state court’s
evidentiary rulings can formthe basis for federal habeas relief

under the due process clause only when they were so conspi cuously
prej udi cial or of such magnitude as to fatally infect the trial and

deprive the defendant of due process.” Bounds v. Delo, 151 F. 3d at
1119 (quoting Parker v. Bowersox, 94 F.3d at 460.
The admi ssion of the cross-exam nation testinony regarding

Webb’ s prior conviction did not deprive Webb of due process. Under
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federal |aw, the prosecutor had the right to cross-exam ne Wbb’'s
prior conviction. “I't has long been held that a defendant who
takes the stand in his own behalf cannot then claimthe privilege
agai nst cross-examnation on matters reasonably related to the
subject matter of his direct examnation. . . ." OChler v. United
States, 529 U. S. 753, 759 (2000) (quoting McGautha v. California,
402 U. S. 183, 215 (1971)). 1In this case, the prosecutor’s cross-
exam nation of Webb’s prior conviction was reasonably related to

the direct exam nation of Wbb’s prior conviction. Both concerned
the details of his notive for making the false report and the
sentencing. Thus, the Mssouri Court of Appeals' ruling was not
contrary to nor an unreasonabl e application of federal |aw

G ound three is without nerit.

GROUNDS 4 and 5
Webb’'s fourth and fifth clains are that the trial court erred

in failing sua sponte to respond to the prosecutor’s closing
argunment that inplied personal know edge that petitioner had shot
Cal vin McCee and that petitioner would harmthe jury, respectively.
The two statenents conpl ained of are as foll ows:

[ PROSECUTOR:] . . . You don’t even have to find, and it
tells you, you don’'t have -— even have to find that the
def endant was the shooter. | submt to you and | know he

was the shooter, but you don’t even have to find that, so
if some of you think that he was the shooter and sone of

you think, well, maybe sonebody el se was but we think he
aided or encouraged in some other way, that is
okay.

(Resp. Ex. B at 1299) (enphasis added.)
[ PROSECUTOR:] This is a nan who will go to your hone, to
your castle, knock on the door and ask for the next guy
he’ s going to nurder.

(1d. at 1294-95.)
The M ssouri Court of Appeals denied these clains hol ding:
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Here, the record reveals sufficient evidence of
guilt to support defendant’s conviction. A reading of
the record reflects that the chall enged portions of the
prosecutor’s argunent were not based on evidence
contained in the record, and were clearly inproper.
Rel i ef should rarely be granted, however, on assertions
of plain error as to closing argunent, for where no
objectionto the argunment is | odged, trial strategy is an
i nportant consi deration and such assertions are generally
deni ed wi thout explication. State v. New on, 627 S.W2d
606, 616[ 12-14] (Mo. banc 1982). This is true because in
t he absence of an objection, request for adnoni shnment to
di sregard, or other specific request for relief, the
trial court’s options are narrowed to uninvited
interference with summati on and a correspondi ng i ncrease
inthe risk of error by such interference. 1d. |nproper
argument will constitute plain error only if it has a
deci sive effect on the jury. Mur phy, 592 [S.W2d] at
732[9]. Here, based on the record, we cannot say that
t he chal | enged argunents had such an effect on the jury.
Poi nts deni ed.

(Resp. Ex. G at 25-26.)

Again, to deternmine if habeas relief nust be granted because
of constitutional error at trial, the test is whether the error
“had substantial and injurious effect or influence in determning
the jury's verdict.” Brecht v. Abrahanson, 507 U.S. at 637. The
Suprenme Court would review the entire case to determ ne whether

prosecutorial m sconduct was so egregious as to anmount to a deni al
of constitutional due process. Donnelly v. DeChristoforo, 416 U. S.
637, 639 (1974).

Here the M ssouri Court of Appeal s reviewed the entire record.

It determned that there was sufficient evidence of guilt and,
while the prosecutor’s statenents were i nproper, they did not have
a decisive effect on the jury. The personal know edge remark that
Webb was the shooter was mitigated by the noot ness of whether Wbb
was the shooter or not. And, although inproper, the prosecutor’s
remar k about Webb bei ng a person who would go to “your house” seens
to refer to his dangerousness and not to any actual harmto the
jurors. In light of this and the substantial evidence of guilt in
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the record, Webb fails to showthis court how the prosecutor’s two
remar ks had such an influence on the jury's verdict as to warrant
a reversal of his state court conviction.

G ounds four and five are wthout nerit.

GROUND 6

Webb’ s sixth claimis that the trial court erred in overruling
petitioner’s objection to the prosecutor’s attenpts in closing
argunment to define "deliberation" and to tell the jury it could
convict defendant on nothing nore than evidence of aiding or
encouragi ng the acts of others. The challenged argunents are as

fol | ows:
[ PROSECUTOR:] . . . Acconplice liabilityis, if you find
and believe fromthe evidence that John Webb eit her ai ded
or encouraged another in doing acts — and you' |l see
those words down here — that he aided or encouraged

anot her person in causing the death, all right. Those
are the magi ¢ words, so for a person to be guilty and be
responsi bl e for the acts of another person, all he has to
do is aid or encourage themin doing those acts.

(Resp. Ex. B at 1296-97.)

[ PROSECUTOR:] . . . What that tells you is, as long as
you find that whoever the shooter was knew t hat when t hey
shot at Calvin McCee, they were going to kill him that

i s enough for that el enment. You don’'t even have to find,

and it tells you, you don’'t have — even have to find that

t he def endant was the shooter.

(ld. at 1299.)

[ PROSECUTOR:] . . . Again, thisis telling you that under
acconplice liability, whoever it was that was shooting
had to think about it. They had to cooly reflect upon
the matter, the length of tine, no matter how brief.

(lLd. at 1299-1300.)
The M ssouri Court of Appeals denied this claimas follows:

Taken in context, the prosecutor’s conmments
regarding acconplice liability and deliberation were
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proper. W evaluate the facts of each case
i ndependently, and we will reverse a conviction only if
the challenged coments had a decisive effect on the
jury’s verdict. Mirphy, 592 [S.W2d] at 733. For the
chal l enged comments to have had a “decisive effect,”
there nust be a reasonable probability that, in the
absence of these comments, the verdict would have been
different. State v. Roberts, 838 S.wW2d 126, 132 (M.

App. 1992).

To convict a defendant of first degree nurder on a
t heory of acconpliceliability, the state nust prove that
t he acconplice deliberated upon the nurder; the el enent
of deliberation cannot be inputed. State v. O Brien, 857
S.W2d 212, 217-18 (Mo. banc 1993). Deliberation neans
cool reflection upon the victims death for some anount
of time, no nmatter how short. 1d. A subm ssible case of
acconplice liability for first degree nmurder exi sts where
there is sone evidence that the acconplice nade a
decision to kill the victim prior to the murder from
which the jury could infer that the acconplice coolly
deliberated on the victims death. State v. Gay, 887
S.W2d 369, 376-77 (Mo. 1994).

Ordinarily, deliberationis proved through evidence
of circunstances surrounding the killing. OBrien, 857
S.W2d at 218-19. For acconplice liability,
circunstances that can support an inference of
del i berati on nust be those properly attributable to the
acconplice. [1d. Qur Supreme Court has outlined three
circunstances highly relevant to determ ning whether
acconplice liability may be inferred for first degree
murder: first, the defendant or a co-defendant in the
defendant’s presence made a statenent or exhibited
conduct indicating anintent to kill prior to the nurder;
second, the defendant knewthat a deadly weapon was to be
used in the commssion of a crine and that weapon was
| ater used to kill the victim and third, the defendant
participated in the killing or continued with crim nal
enterprise after it was apparent that a victimwas to be
killed. Gay, 887 S.W2d at 376-77.

Here, the comments nade by the prosecutor in regard
to defendant’s acconplice liability and deliberation
were not decisive. At trial, Barbee testified that on
the night of the nurder, he had heard defendant, Spears
and Jones discuss a plan to go to the victinms house and
mur der Al fredo MCee. Def endant had told Barbee he

- 28 -



I ntended to go up to the front door of the victinms hone,
with a nine mllinmeter gun, and shoot Alfredo MCee.
Def endant showed Barbee a nine mllineter gun with a
bl ack handl e, and a green bullet-proof vest. In sum
Bar bee’ s testinony provi ded evidence that defendant, or
a co-conspirator in his presence, expressed an intent to
kill Alfredo MCee.

Furthernore, Dionne Randle testified that on the
ni ght of the nurder, defendant and Spears had tol d Randl e
about the nurder of the victim They expl ai ned how
def endant had gone up to the door of Alfredo MCee’s
house, with Spears and Jones standi ng besi de the house,
and upon knocking on the door, had m stakenly shot the
victim They told Randle of the problem concerning
Spears' gun, and how after the shooting, they ran to
their autonobile and drove away. Additionally, Randle
testified that on the norning after the nmurder, she had
recei ved a phone call fromdefendant, in which defendant
had told her he was leaving town to avoid being caught
for the nurder of the victim Thus, the evidence was
overwhel m ng for conviction. The prosecutor’s conments
did not nmake a difference. Point denied.

(ld. at 27-29.)

Again, to determine if habeas relief nust be granted because
of constitutional error during closing argunent, the test is
whether the error “had substantial and injurious effect or
influence in determining the jury's verdict.” Brecht v.
Abr ahanson, 507 U. S. at 637. Here, it is clear fromthe record
t hat the evi dence supporti ng Webb’ s convi cti on was overwhel m ng and

that the prosecutor’s statenents were not outcone determ native.
Bar bee and Randle’s testinony indicated Wbb's deliberation and
intent to kill. Because the prosecutor’s comments could not have
had a substantial and injurious effect on the jury' s verdict, the
M ssouri Court of Appeals' decision is not contrary to nor an
unr easonabl e application of federal |aw.

Gound six is without nerit.



GROUND 7

Webb’ s seventh claimis that the trial court erred in failing
sponte to respond to the prosecutor’s “ongoing prosecutorial
m sconduct” based on the prosecutor having engaged throughout the
trial in a purposeful pattern of inproper questioning of wtnesses
and inproper comentary and argunent. The M ssouri Court of
Appeal s di d not address Webb’'s express claim because it found the
di sposition of clains four, five, and six dispositive. (l1d. at 29.)

Webb argues that the cunulative effect of the nultiple
i nstances of prosecutorial msconduct affected the fairness of his

trial, considering the entire record. Donnelly v. DeChristoforo,
416 U.S. at 639. After reviewing all of the challenged statenents
in the context of the entire proceeding, the undersigned concl udes
t hat Webb was not deni ed due process or a fair trial. No instance
of argued prosecutorial msconduct had a substantial or injurious
effect on the jury' s verdict and each was w thout constitutional
merit.
G ound seven is without nerit.

GROUND 8

Webb’'s eighth claim is that the trial court abused its
discretion and commtted plain error in failing to instruct the
jury on the | esser included of fense of nurder in the second degree.
Webb contends that the record does not support a finding that he
made a knowing and intelligent waiver of the subm ssion of the
| esser included offense to the jury. The M ssouri Court of Appeals
denied this claimas follows:

Trial courts are obligated to instruct on a | esser
i ncl uded of fense when there is a basis for acquitting the
def endant on the greater offense and convicting him on
the | esser offense. Section 556.046.2; State v. Mease,
842 S.W2d 98, 110-112 (M. banc 1993). An instruction
on the lesser included offense is not necessary if no
rational fact-finder could conclude that the defendant
acted wthout deliberation. Id. at 112. Thus, the

- 30 -



pertinent question is whether the evidence, in fact or by
i nference, provides a basis for both an acquittal of
first degree nurder and a conviction of second degree
murder. State v. Steward, 936 S.W2d 592, 594 (Mo. App.
1996). |In nost hom ci de cases, the defendant is entitled
to a second degree nurder instruction if requested.
Mease, 842 S.W2d at 112. This is particularly true
where the evidence of deliberation is contradictory and

confusing. 1d. But here, the evidence adduced at tri al
clearly shows that defendant planned and prepared to
comm t nrmurder. W find that no second degree mnurder

I nstruction was required.

Further, during the instruction conference at trial,
def endant directed his counsel to request that a second
degree murder instruction not be submtted to the jury.
After an extensive exam nation of defendant by his
counsel and the court on the record to show that
def endant’ s request was i ntelligently nmade and vol untary,
the second degree nmurder instruction was not submtted.

Pursuant to section 565.025.3, “[n]o instruction on
a lesser included offense shall be submtted unless

requested by one of the parties or the court.” The trial
court cannot be held to have erred when, under the
circunstances, it followed the express desire of

defendant in not submtting a second degree nurder
instruction to the jury. State v. WIllianms, 951 S.W2d
332 (Mb. App. 1997). Point denied.

(Resp. Ex. G at 30-31).

At trial, out of the presence of the jury, the issue of
whether to give a second degree nurder instruction cane up.
Def ense counsel had anticipated that the prosecutor woul d request
such a lesser-included offense instruction. When that did not
happen, in response to the court's inquiry, defense counsel stated
in petitioner's presence:

. | had spoken to ny client previously about the
benefits and the possible detrinent to offering that
along with a converse. |'ve spoken to him about it.
He's indicated to ne that then and nowthat he's i nnocent
and he does not want that to be an option for the
pur poses of conprom se.



THE COURT: . . . Are you offering a |esser included
murder in the Second Degree?

[ DEFENSE COUNSEL]: Pursuant to nmy client's request, no,
| am not.

THE COURT: . . . I'mgoing to ask you, M. Webb, have
you di scussed this -- the fact that your attorney is not
of fering nurder in the Second Degree? Have you di scussed
this with your attorney?

THE DEFENDANT:  Yes.

* * *

Q |[THE COURT:] Al right. Now, you understand that
the State has charged you with in the nurder in the First
Degree, but your attorney could at Ileast offer an
instruction, a |lesser included of nmurder in the Second
Degree which is a different punishnent range and she has
indicated to the Court, as she's put on the record, that
she is not going to offer that as an instruction to the
Court, and I "' mgoing to ask you agai n, have you di scussed
that? Do you understand what we're tal king about here
t oday about this?

A Yes.

Q  You understand?

A Yes.

Q That the only instruction and the only choice that
the jurors woul d have as the way it is right now woul d be
whet her you were guilty of nmurder in the First Degree,
they woul d either find you guilty of nmurder in the First
Degree or acquit you. You understand that?

A Yes.

Q Al right. And do you wish that your attorney to
offer a nurder in the Second Degree instruction so that

it would be sonething that they could consider besides
murder in the First Degree?

A. No, because |'m i nnocent.



Q Al right. Now, you understand that the puni shnent
for murder in the First Degree is higher than the
puni shment for nurder in the Second Degree?

A.  Yes.

Q And you have discussed this with your attorney?

A. Yes.

Q And whose decision is it that nurder in the Second
Degree instruction not be offered?

A. It's mne because |'minnocent.
Q Al right. So the reason why you don't want nurder

in the Second Degree -- |'mrepeating this because | want
to make sure the record is clear about this.

A Yes.
Q ~-- is because you're innocent?
A Yes.

Q And all you want the jurors to decide is whether you
are guilty of murder in the First Degree or acquit you of
t he charge?

A Yes.

Q And this is conpletely your decision?

A Yes.

Q Al right. And before we went on the record, you did
have a few mnutes to discuss this with your attorney
here in the courtroom just before | cane out, did you
not ?

A Yes.

Q And did you discuss it with her before that tinme?

A. No. | just talked to her when she cane back in, when
she canme and tal ked to ne.



Q But had she discussed this issue with you before
comng in here this norning or this afternoon?

A.  Yes.
Ckay. And again, this is your decision?

Yes.

Q
A
Q And why do you want it this way?
A. Because |'minnocent.

Q

Ckay. Al right. Al right then, that will conclude
the record then on this issue.
(Resp. Ex. B at 1279-83.)

The failure of the state trial court to give a second degree
murder instruction did not deprive Wbb of due process. There is
no constitutional requirenent that a |esser included offense
instruction be given. See Tatumv. Dormire, 183 F.3d 875, 878 (8th
Cr. 1999) (noting that the failure to give a lesser included

of fense instruction in a noncapital case rarely, if ever, presents
a constitutional question). “[D]jue process is not offended when a
state trial court refuses in a noncapital case to submt an
instruction not supported by the evidence.” 1d. Here, the trial
court did not refuse to submt the |esser offense instruction.
Such an instruction was not requested by Webb, but was expressly
abjured after consultation with counsel. The record shows that
Webb nmade an infornmed and conpetent decision. Further, the
M ssouri Court of Appeals determned that the evidence in the
record did not support a second degree murder instruction. The
M ssouri Court of Appeals' decision is not contrary to nor an
unr easonabl e application of federal |aw.
Gound eight is without nerit.



GROUND 9

Webb’s ninth claimis that there was insufficient evidence to
support the conviction of murder in the first degree. The federal
habeas standard for determ ning the sufficiency of evidence is
“whet her, after viewi ng the evidence in the Iight nost favorable to
the prosecution any rational trier of fact could have found the
essential elenents of the crine beyond a reasonable doubt.”
Jackson v. Virginia, 443 U S. 307, 319 (1979) (enphasis in
original). The M ssouri Court of Appeals viewed the evidence

presented by the state in grounds one through eight and determ ned
that the evidence was “clearly sufficient so that a reasonable
juror m ght have found that the defendant had deli berated upon and
caused the nmurder of the victim” (Resp. Ex. G at 31.)

It is clear fromthe evidence that any rational trier of fact
could have found the essential elenents of first degree nurder
Bar bee testified that John Webb said, "he was going up to the front
door and ask for the guy, and when he come [sic] to, the guys
i mredi ately shoot him" (Resp. Ex. B at 531.) Further, John Wbb
had a nine m|limeter gun and bul | et-proof vest, and he tol d Barbee
he was going to shoot Alfredo with the nine mllineter gun. (ld.
at 534.) This is sufficient evidence of petitioner's guilt.

G ound nine is without merit.

GROUND 10

Webb's tenth claimis ineffective assistance of trial counsel
based upon counsel’s failure to tinely investigate and endorse
alibi witness Cartellia Wbb. The Mssouri Court of Appeal s denied
this claim The post-conviction notion hearing court found that
Cartellia Wbb's testinony woul d have been cunul ative to the tri al
testinmony of Shirley Harvey and petitioner, that neither petitioner
nor Cartellia Webb was a credible witness at the notion hearing,



and t hat numerous i nconsi stenci es between his and Cartellia Wbb's
testinmony existed. (Resp. Ex. Mat 4-7.)
The M ssouri Court of Appeals applied the federal Strickl and?

standard and concluded "[m ovant was not prejudiced by counsel's
failure to present Mwvant's grandnother's testinony, and the
testi nony would not have provided Mwvant with a viable defense.
(Resp. Ex. R at 2-4.)

Webb contends that the state court decision is clearly
unreasonable in light of the evidence devel oped during the notion
hearing. Wbb clains that Cartellia Wbb's testinony woul d have
provided himwith a viable defense and, had the jury heard her
testinony, they would have acquitted himof the charge. (Doc. 17
at 13.)

The M ssouri Court of Appeals' application of Strickland was

not unreasonabl e. The court applied the two-prong standard and
determ ned that counsel acted reasonably and that Wbb was not
prejudi ced by the absence of Cartellia Wbb's testinony. Further,
the court's decision was not unreasonable in |light of the evidence
presented in the state court proceedings. The notion court found
Cartellia Webb incredible. Although she testified that she spoke
to Webb at 8:00 p.m on August 5, 1995, on the tel ephone when he
was at his aunt's house, she could not offer any evi dence that Wbb
remai ned at his aunt's house throughout the entire evening. (Resp.
Ex. Nat 24.) Wbb's grandnother could not have provided a viable
defense and therefore Webb was not prejudiced.
Gound 10 is without nerit.

GROUND 11
Webb's eleventh claim is that counsel was ineffective for
failing to nmake an offer of proof as to his grandnother's

2Strickland v. Washi ngton, 466 U.S. 668, 687 (1984).
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testi nony. The M ssouri Court of Appeals denied this claim
hol di ng,

Here, trial counsel was not ineffective for failing
to nake a testinonial offer of proof because (1) trial
counsel did not know how Movant's grandnot her woul d have
testified, (2) the notion court found Mvant's
grandnot her's testinmony woul d have been cunul ative, and
(3) the notion court found Movant's grandnother to be an

i ncredi ble w tness. The notion court's findings and
conclusions are clearly not erroneous. Point two is
deni ed.

(Resp. Ex. R at 5.) Again, under the Strickland standard, a
petitioner claimngineffective assistance of counsel nust show (1)

that his attorney’s performance was deficient and did not conform
to that of a reasonably conpetent attorney; and (2) that the
deficient performance prejudiced the defense. Strickland, 466 U. S.
668, 687 (1984). In this case, defense counsel acted as a

reasonably conpetent attorney. Defense counsel tried to contact
t he grandnot her but was unsuccessful. (Resp. Ex. B at 5.) Defense
counsel could not provide an offer of proof when she had not spoken
personally to the grandnother. Failing to provide an offer of
proof did not prejudice Wbb because, as the notion court ruled,
the grandnother's testinony woul d have been cunul ative to his and
his aunt's testinony that he was at her house at 10:20 p.m when
t he grandnother called a second tine.

Webb contends that his grandnother's testinony was "adm ssi bl e
corroborating evidence," but evidentiary rulings are state |aw
guestions, and it is not the place of a federal habeas court to
reexam ne state-court determnations on state-law questions.
Estelle v. McQuire, 502 U.S. at 68. Because defense counsel acted

as a reasonably conpetent attorney and Webb was not prejudi ced by
the failure of an offer of proof, the Mssouri Court of Appeals’
decision is not contrary to, nor an unreasonable application of
federal |aw

Gound 11 is without nerit.
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GROUND 12

Webb's final claimis ineffective assistance of trial counsel
for failing to object to the prosecutor’s inproper assertion of
personal knowl edge and harmto the jury. The Mssouri Court of
Appeal s denied this claim in part, quoting the notion court's
hol di ng:

First, both points [the two inproper argunents] were
raised in points IV and V of Mvant's brief on direct

appeal . |Issues preserved and litigated on direct appeal
cannot be re-litigated in a post - convi ction
proceeding. . . . Second, "A finding of no nanifest

i njustice under the plain error standard on appeal serves
to establish a finding of no prejudi ce under the test for
i neffective assistance of counsel provide [sic] in
Strickland v. Washington, supra." . . . For these
reasons, Movant's final points are dism ssed wthout
hearing. (internal citations omtted).

(Resp. Ex. R at 6.) Wbb fails to show how he was prejudiced by
the failure of his counsel to object to the i nproper argunents. As
stated in grounds four and five, in light of the entire record it
is difficult to see how these two coments could have had any
i nfluence on the jury's verdict. This is especially true when the
jurors were instructed that counsel's argunents are not evidence.
(Resp Ex. A at 100.)
Gound 12 is without nerit.

RECOMMENDATION

For the above nentioned reasons, it is the reconrendati on of
t he undersigned United States Magi strate Judge that the petition of
John Webb for a wit of habeas corpus be disni ssed with prejudice.
Any pendi ng notions should be denied as noot.

The parties are advised that they have ten (10) days in which
tofile witten objections to this Report and Recormendati on. The
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failure to file tinely witten objections may result in the waiver
of the right to appeal issues of fact.

DAVID D. NOCE
UNITED STATES MAGISTRATE JUDGE

Signed this day of Septenber, 2003.



